
TH
E

THE OFFICIAL EDUCATIONAL JOURNAL OF THE AMERICAN SUBCONTRACTORS ASSOCIATION

JULY 2020

1004 Duke Street, Alexandria, VA 22314  |  (703) 684-3450  |  www.asaonline.com   |  communications@asa-hq.com

Construction in Changing 
Environments

8

12

10

16

18

20

23

How Changing Climate Conditions Affect 
Construction Decisions 
by Jack Rubinger, freelance writer

Legally Speaking: Subcontractor Delay and 
Disruption Claims in the Time of COVID-19 
by Jim Sienicki and Ed Hermes, Snell & Wilmer L.L.P

An Easy First Step to More Sustainable 
Buildings: Bird Safe and Energy-Conserving 
Standards 
Mark Southerland, Ph.D., Tetra Tech, Inc. and Safe 
Skies Maryland

New Open-Access CO2 Tracking Tool 
Helps Cut Carbon Emissions

Sealing the Envelope 
by George Klett, development project manager in 
Los Angeles, CA

How Changing Climate Is Changing the 
Construction Industry 
Interview with Dr. Sergey Sundukovskiy, 
co-founder, Raken. By Kimberly Hegeman

The Role of Cash Flow in Your Decision-
Making 
by Patrick Hogan, CEO, Handle.com

SUBExcel 2021—Onward!

https://asa.events.idloom.com/subexcel2021


CNA Risk Control experts know that every extra bend, lift and reach on the job can 

shrink productivity and increase fatigue. That’s why they created the Motion is Money® 

program. With one simple workbook and tips to increase efficiency, now contractors 

can reduce injuries, saving hundreds of hours and building a healthier bottom line.

Learn more about how Motion is Money® helps keep ASA members safe and 

their businesses strong. Contact your independent agent or visit cna.com.

One or more of the CNA companies provide the products and/or services described. The information is intended to present a general overview for illustrative purposes only. It is not intended to constitute 
a binding contract. Please remember that only the relevant insurance policy can provide the actual terms, coverages, amounts, conditions and exclusions for an insured. All products and services may not be 
available in all states and may be subject to change without notice. “CNA” is a registered trademark of CNA Financial Corporation. Certain CNA Financial Corporation subsidiaries use the “CNA” service mark 
in connection with insurance underwriting and claims activities. Copyright © 2019 CNA. All rights reserved. C20190711 19-0105-IND

A handy tool brings 
higher profits within reach.

19-0105-IND-ad-CAM-ASA-MBAP-85x11.indd   1 7/11/19   2:34 PM

8

https://www.cna.com/web/guest/cna/home


EDITORIAL PURPOSE
The Contractor’s Compass is the monthly educational 
journal of the Foundation of the American Subcontractors 
Association, Inc. (FASA) and part of FASA’s Contractors’ 
Knowledge Network. The journal is designed to equip 
construction subcontractors with the ideas, tools and 
tactics they need to thrive.
The views expressed by contributors to The Contractor’s 
Compass do not necessarily represent the opinions of FASA 
or the American Subcontractors Association, Inc. (ASA).

MISSION
FASA was established in 1987 as a 501(c)(3) tax-exempt 
entity to support research, education and public 
awareness. Through its Contractors’ Knowledge Network, 
FASA is committed to forging and exploring the critical 
issues shaping subcontractors and specialty trade 
contractors in the construction industry. FASA provides 
subcontractors and specialty trade contractors with the 
tools, techniques, practices, attitude and confidence they 
need to thrive and excel in the construction industry.

FASA BOARD OF DIRECTORS
Richard Wanner, President
Courtney Little
Richard Bright
Anthony Brooks
Brian Cooper
Jack Austhof  

SUBSCRIPTIONS
The Contractor’s Compass is a free monthly publication 
for ASA members and nonmembers. For questions about 
subscribing, please contact communications@asa-hq.com.

ADVERTISING
Interested in advertising? Contact Richard Bright  
at (703) 684-3450 or rbright@ASA-hq.com  
or advertising@ASA-hq.com.

EDITORIAL SUBMISSIONS
Contributing authors are encouraged to submit a brief 
abstract of their article idea before providing a full-length 
feature article. Feature articles should be no longer than 
1,500 words and comply with The Associated Press style 
guidelines. Article submissions become the property of ASA 
and FASA. The editor reserves the right to edit all accepted 
editorial submissions for length, style, clarity, spelling 
and punctuation. Send abstracts and submissions for The 
Contractor’s Compass to communications@ASA-hq.com.

ABOUT ASA
ASA is a nonprofit trade association of union and non-union 
subcontractors and suppliers. Through a nationwide 
network of local and state ASA associations, members 
receive information and education on relevant business 
issues and work together to protect their rights as an 
integral part of the construction team. For more information 
about becoming an ASA member, contact ASA at 1004 
Duke St., Alexandria, VA 22314-3588, (703) 684-3450, 
membership@ASA-hq.com, or visit the ASA Web site, www.
asaonline.com. 

LAYOUT
Angela M Roe 
angelamroe@gmail.com
© 2020 Foundation of the American  
Subcontractors Association, Inc.

Q U I C K  R E F E R E N C E

F E A T U R E S

TH
E

JULY 2020

COMPLIMENTARY WEBINARS ......................................................................................... 27
COMING UP ................................................................................................................................. 27

D E P A R T M E N T S

ASA PRESIDENT’S LETTER .............................................................................................5

CONTRACTOR COMMUNITY .........................................................................................6

LEGALLY SPEAKING 
Subcontractor Delay and Disruption Claims in the Time of COVID-19 ............ 10  
by  Jim Sienicki and Ed Hermes, Snell & Wilmer L.L.P.

5
6

27

CNA Risk Control experts know that every extra bend, lift and reach on the job can 

shrink productivity and increase fatigue. That’s why they created the Motion is Money® 

program. With one simple workbook and tips to increase efficiency, now contractors 

can reduce injuries, saving hundreds of hours and building a healthier bottom line.

Learn more about how Motion is Money® helps keep ASA members safe and 

their businesses strong. Contact your independent agent or visit cna.com.

One or more of the CNA companies provide the products and/or services described. The information is intended to present a general overview for illustrative purposes only. It is not intended to constitute 
a binding contract. Please remember that only the relevant insurance policy can provide the actual terms, coverages, amounts, conditions and exclusions for an insured. All products and services may not be 
available in all states and may be subject to change without notice. “CNA” is a registered trademark of CNA Financial Corporation. Certain CNA Financial Corporation subsidiaries use the “CNA” service mark 
in connection with insurance underwriting and claims activities. Copyright © 2019 CNA. All rights reserved. C20190711 19-0105-IND

A handy tool brings
higher profits within reach.

19-0105-IND-ad-CAM-ASA-MBAP-85x11.indd   1 7/11/19   2:34 PM

8

12

16

18

20

23

24

10

How Changing Climate Conditions Affect Construction Decisions .... 8 
by Jack Rubinger, freelance writer

An Easy First Step to More Sustainable Buildings: 
Bird Safe and Energy Conserving Standards .................................................12 
Mark Southerland, Ph.D., Tetra Tech, Inc. and Safe Skies Maryland

New Open-Access CO2 Tracking Tool Helps 
Cut Carbon Emissions .............................................................................................. 16

Sealing the Envelope ................................................................................................. 18 
by George Klett, development project manager in Los Angeles, CA

How Changing Climate Is Changing the Construction Industry .........20 
Interview with Dr. Sergey Sundukovskiy, co-founder, Raken. 
By Kimberly Hegeman

The Role of Cash Flow in Your Decision-Making ........................................23 
by Patrick Hogan, CEO, Handle.com

SUBExcel 2021—Onward! .......................................................................................24

mailto:communications@asa-hq.com
mailto:rbright@asa-hq.com
mailto:advertising@asa-hq.com
mailto:communications@asa-hq.com
mailto:membership@asa-hq.com
http://www.asaonline.com
http://www.asaonline.com
mailto:angelamroe%40gmail.com?subject=


Onward!
Charting the course for  

unity, growth, and prosperity

1004 Duke Street, Alexandria, VA 22314
(703) 684-3450 . meetings@asa-hq.com . www.asaonline.com

https://asa.events.idloom.com/subexcel2021/register


T H E  C O N T R A C T O R ’ S  C O M P A S S J U L Y  2 0 2 0 5

Dear ASA Members, 

I am thrilled to be writing to you for the first time as your 
ASA President. What an incredible honor and privilege it is to 
work with all of you. We at ASA have so many things going 
on, both locally and nationally, and understand each state and 
chapter has different challenges to work through. However, I 
am optimistic we as Americans will always prevail. We have all 
navigated the last several months together, and I know that we 
will come out stronger as 2020 is a year that none of us will forget.  

As we all continue to navigate COVID-19 and the challenges it 
brings, the latest updated information can always be found on the 
ASA COVID-19 page on ASA National’s website. There you can 
find important and timely information from ASA National and the 
Government Relations team to keep all subcontractors informed 
of the latest news and updates regarding the pandemic.  

As us subcontractors know, many times there are legal and 
legislative issues that we all must navigate within our businesses. 
I am proud of the hard work that ASA’s advocacy team does 
each and every day fighting for the needs of the subcontracting 
community nationwide. Those battles require an immense amount 
of stellar work that I want to make sure all our members are 
aware of. It is long, hard work that is vital to the success of the 
subcontracting industry.  

Stay in tune with the legislative victories that are happening 
not only in your backyard and also around the country. Those 
successes will continually shape the future of our entire industry. 
Stay tuned to your weekly ASAToday email for news of those 
victories, as well as articles right here in The Contractor’s 
Compass.  

Stay safe, stay healthy and if you have the opportunity, re-energize 
your time and relationships with family, friends, colleagues 
and neighbors. I look forward to working with all of you in the 
upcoming year.  

God Bless, 

Brian Cooper 

ASA President 2020-2021

PR E S I D E N T ’S  LE T T E R
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C O N T R AC TO R  C O M M U N I T Y
Federal Infrastructure 
P3 Financing

ASA joined The Surety & Fidelity 
Association of America in a letter 
to Congressional Leadership 
urging their passage of legislation 
introduced by Rep. Lynch 
(D-MA), H.R. 6359, the Promoting 
Infrastructure by Protecting Our 
Subcontractors and Taxpayers 
Act. The bill would ensure existing 
essential protections for workers, 
small business contractors and 
taxpayers continue for all forms of 
project financing, including Public 
Private Partnerships (P3s), where 
federal funds are being used. The 
growing popularity of P3s allows 
the public sector to leverage private 
capital to help fund and finance 
important public works projects.

This procurement method can help 
encourage much needed investment 
in our nation’s infrastructure. 
However, P3 projects often do 
not maintain the same payment 
and performance protections that 
have been required on public 
infrastructure projects for over one 
hundred years. These protections 
are vital to workers, small business 
subcontractors tasked with 
building the project in the event 
the contractor goes out of business 
before completing its contract or 
meeting its payment obligations.

Since its launch in 1998, the 
Transportation Infrastructure 
Finance and Innovation Act (TIFIA) 
has financed dozens of diverse 
and important infrastructure 
projects, representing over $100 
billion in infrastructure investment 
across the country. To ensure the 
federal investment in such projects 
is protected, TIFIA should be 
modernized to reflect the changing 

nature of project financing. These 
new projects should include the 
same payment and performance 
security requirements that protect all 
other federal infrastructure funding. 
Currently, the TIFIA program 
is at risk of financing under- or 
unprotected P3 projects, leaving 
taxpayers, small businesses, and 
workers at risk.  

OSHA Issues New FAQ’s on 
COVID-19 and the Workplace

The Occupational Safety and 
Health Administration (OSHA) 
released answers to nearly 40 
frequently asked questions (FAQs) 
on protecting workers during 
the ongoing COVD-19 pandemic. 
OSHA’s FAQ’s now speak to key 
issue areas including employee 
testing, employer requirements, use 
of personal protective equipment, 
return to work protocols, and 
cleaning guidelines in the workplace. 
The FAQ guidance is part of a series 
of OSHA publications on workplace 
safety during COVID-19.

Click here to review the FAQ’s.

2020 2Q Cost Report: 
COVID-19 Crashes Market 
Optimism 

Due to the COVID-19 pandemic 
firms have seen their work and 
potential jobs rapidly decline. 
According to ENR’s latest 
Construction Industry Confidence 
Index survey, the index plunged 
20 points from the first to second 
quarter of 2020, plunging to a 36 
rating. This is the lowest rating since 
2010. While all 15 market sectors 
fell, the distribution and warehouse 
sector was only down 2 points to 
a 63 rating. Anything above 50 is 
considered a growing market.

Construction Industry 
Payment Protection 
Legislation Pass TN General 
Assembly

The American Subcontractors 
Association would like to 
congratulate ASA of TN on the 
passage of major legislation that 
updates TN’s Prompt Pay ACT, 
strengthening subcontractor rights.

This initiative began by ASA 
of TN to ensure payment for 
work completed; it evolved over 
two years into a united effort 
of leading organizations in the 
commercial construction industry 
for comprehensive reform of TN’s 
construction statutes. The tireless 
efforts of Senator Jack Johnson, 
State Rep. Ron Gant, industry 
members, construction law experts, 
and all others that brought together 
the specific details of the bill, 
resulted in a win for all!

Throughout the development 
of this bill, the American 
Subcontractors Association of 
TN became a strong voice for 
subcontractors in Tennessee. 
This success story is just another 
example of the stellar work that our 
ASA chapters are involved with, 
and all of us at ASA National want 
to offer our congratulations on a job 
well done. 

Below are 10 important points that 
explain the Construction Industry 
Payment Protection Act:
1. Provides consistent definitions

and terminology throughout
construction statutes

2. Ensures and clarifies adequate
timing, notice, and penalty
provisions for the construction
industry.

https://kgzgraphics.us20.list-manage.com/track/click?u=e15ee9d77a6065ed02fc648e6&id=48bb4d980d&e=20462e57b7
https://www.enr.com/articles/49653-2q-cost-report-market-optimism-crashes-in-wake-of-covid-19-crisis?oly_enc_id=
https://www.enr.com/articles/49653-2q-cost-report-market-optimism-crashes-in-wake-of-covid-19-crisis?oly_enc_id=
https://tennesseeconstructionlawyers.com/2020/06/tennessee-reconstructs-construction-statutes/
https://tennesseeconstructionlawyers.com/2020/06/tennessee-reconstructs-construction-statutes/
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3. Clarifies language to ensure
fair procedures for contractors
and subcontractors to recover
payment for work completed per
contract.

4. Sets interest rates for late
payment in line with those
applicable to the State of
Tennessee purchases.

5. Introduces a “stop work” notice
procedure to allow contractors
& subcontractors to stop work
when they are not paid per the
contract agreement.

6. Introduces a “Demand for
Reasonable Assurances” to
ensure the owner has obtained
sufficient funding to pay for all
labor and materials on a project

7. Provides forms for use by
contractors and subcontractors
to serve notice of their rights

8. Clarifies the construction statute
of repose applies to litigation
and arbitration

9. Affirms that limitations of liability
do not violate public policy.

10. Eliminates exemptions and
loopholes from construction
statutes.

U.S. Department of Labor 
Issues OSHA Guidance as 
Non-Essential Businesses 
Reopen and Employees 
Return to Work

The U.S. Department of Labor's 
Occupational Safety and Health 
Administration (OSHA) has issued 
guidance to assist employers 
reopening non-essential businesses 
and their employees returning 
to work during the evolving 
coronavirus pandemic. The guidance 
supplements the U.S. Department of 
Labor and U.S. Department of Health 

and Human Services' previously 
developed Guidance on Preparing 
Workplaces for COVID-19 and 
the White House's Guidelines for 
Opening Up America Again.

The guidelines provide general 
principles for updating restrictions 
originally put in place to slow the 
spread of the coronavirus. During 
each phase of the reopening 
process, employers should 
continue to focus on strategies for 
basic hygiene, social distancing, 
identification and isolation of sick 
employees, workplace controls and 
flexibilities, and employee training.

OSHA recommends that 
employers continually monitor 
federal, state, and local government 
guidelines for updated information 
about ongoing community 
transmission and mitigation 
measures, as well as for evolving 
guidance on disinfection and other 
best practices for worker protection.

Click here to read the guidance.

ASA Members: Get the Most 
Out of Your Membership: 
Explore InfoHub

The InfoHub is an incredibly 
robust library of documents and 
resources available to ASA 
Members only! New resources are 
being added regularly, and we 
highly encourage all members to 
take advantage of one of the best 
parts of your ASA membership. 
Never used the InfoHub? Now is the 
time to start!

One of the most recent additions 
is the "Subcontract Documents 
Suite 2020".  This robust document 
catalog includes:

• ASA Subcontractor Bid Proposal,
including Instructions page, form
for completion and conditions of
the bid proposal

• ASA Wrap-Up Insurance Bid
Conditions

• ASA Subcontract Addendum,
including Instructions page and
form for completion

• ASA Wrap-Up Insurance
Subcontract Conditions

• ASA Short-Form Subcontract
Addendum

In addition, you can find the
"Subcontractor Negotiating Tips: 
A Compilation." This comprehensive 
guide includes information on:

• Scope of Work
• Subcontractor's Responsibilities
• Contractor's Responsibilities
• Progress Schedule
• Changes
• Payment
• Indemnity, Insurance, and Bonds
• Suspension Notice to Cure, and

Termination
• Dispute Mitigation and Resolution
All of these documents are

incredibly important to all 
subcontractors.  If you aren't using 
the InfoHub, you are missing out on 
one of the key benefits of your ASA 
Membership. If you are not a 
member of ASA, why not? 

To access the InfoHub, click 
the "Member Login" button at the 
top of www.asaonline.com, log in to 
your account, and then select 
"Resources" from the menu on 
the left side of the screen. Once 
there, use the search bar to locate 
documents, ASAToday weekly news, 
archives, webinars, and much more!
Search today in the InfoHub for 
more valuable resources! 

https://kgzgraphics.us20.list-manage.com/track/click?u=e15ee9d77a6065ed02fc648e6&id=909925b9db&e=20462e57b7
https://kgzgraphics.us20.list-manage.com/track/click?u=e15ee9d77a6065ed02fc648e6&id=aae15dd2c6&e=20462e57b7
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Construction is the livelihood for 
many Americans, but with wildfires in 
Washington, Oregon and California, and 
fierce and frequent storms in Florida and 
the Eastern U.S., dramatically changing 
climate (and other conditions) are 
impacting construction decisions in a 
major way.

In some cases, entire supply chains 
and economies are shifted, and 
sometimes destroyed.

“Specialty contractors are more likely 
to get “blown away” because they 
operate in the middle of the supply 
chain,” said Andrew G. McCabe, a Bend, 
Oregon insurance claim consultant.

“When those up the chain stop doing 
work, the subs stop getting fed. The only 
folks working after natural disasters are 
the disaster guys,” he said.

The nature of every construction 
project is a series of problems to solve. 
There are new challenges every day. 
Some of those problems are easy to 
solve. Some are very difficult. None are 
impossible. 

Extreme Weather 
Many have worked outside when it 

during sub-zero temperatures. In Arizona, 
100 degree days go on for months. 
Working in knee-high flood waters is no 
picnic.

“Severe weather can create electrical 
problems, workers can slip, trip and 
fall; trenching, scaffolding and potential 
buildings may collapse if the structures 
are not properly formed during high 
winds and flooding. Just a wind of 15 mph 
can be deadly working on scaffolding, 
roofs, or scissor lifts,” said David A Ward, 
Sr., National Accounts Safety Consultant 
at Sentry Parker Services.

A Michigan restoration contractor, for 
example, whose work typically involves 
demolition of building materials and 
some extraction had to pivot and adapt 

How Changing Climate Conditions Affect Construction Decisions   
by Jack Rubinger, Freelance Writer

F E AT U R E

Breean Collins, a recent graduate of Oregon Tradeswomen, shows off her mud gear 
while working on a solar farm. It was all outdoor work in 27-50 degrees. Rain, shine, 
snow and freezing temperatures. And she loved it!
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to help customers whose homes have 
been destroyed by floods caused by 
broken dams.

Floods generate tons of mud, so 
contractors are busting out their shovels, 
blasting water and using extraction 
machinery to clear away the mud. 

With heavy use, extraction machines 
tend to break down more often.  This 
means abbreviated maintenance 
schedules and overhauls.

But where there’s a need and an 
immediate demand to pitch in and 
help, mud sucking subcontractors must 
continue to evolve — never mind what it 
says on their website.

Deteriorating Air Quality
“The summer of 2018 was particularly 

terrible, with many days of “unhealthy” or 
even “very unhealthy” air quality. During 
these periods of poor air quality, people 
are advised to stay inside—often not a 
possibility for construction workers,” said 
Shonnessy Gilmore, a senior industrial 
hygienist from Seattle.

It took Washington State occupational 
health resources a year to come out with 
written guidelines for workers, but in the 
meantime, work was shifted inside when 
possible.

In some cases, workers rushed to get 
health clearances to wear respirators. 
Goggles and full face respirators were 
used to help with the constant eye 
irritation.

Increased PPE requirements for 
construction workers have also been 
a factor during the current COVID-19 
pandemic, including masks, gloves, using 
hand sanitizer.

On the upside, there have been some 
positive environmental and climate 
changes.“Just take a look at the changes 
since COVID-19. The air seems cleaner 
and there’s less traffic on the road,” said 
Ward. 

Fires
Wildfire smoke continues to be a 

climate change force on workers. If 
warming trends continue, there might 
be an additional smoke season added to 
normal summers, where wildfire smoke 

obscures the skies and brings air quality 
to unhealthy levels.

Adaptability Is Key
“You just do whatever you have to do 

to keep moving. There's no question the 
climate is changing, but not so rapidly 
that it can't be dealt with. I have never 
totally shut down or abandoned any 
project, and have never been more 
than 5 weeks behind schedule,” said 
John Forgos, a construction cost and 
constructability consultant from Dublin, 
Ohio.

Economic and political climate change 
are all part of the challenge in the 
construction industry.

“It’s June and private and public 
construction projects are continuing 
without decline,” observed Laura 
Alexander, a traveling federal 
construction project manager, of the 
current economic climate and its impact 
on the construction industry. 

“In many states, governments are 
ensuring that projects are distributed 
to small businesses, minority owned, 
and other classifications.  In Memphis 
all projects have quotas. Los Angeles 
responded by creating a construction 
training program for workers. There 
are many states that have put the 
disadvantaged first in line, increasing the 
economy of those workers, their families, 
and the community,” she said.

Modern construction has to accept 
both the ability to withstand extreme 
weather conditions, as well as be energy 
efficient and sustainable. Through 
digitization, design teams, architects and 
engineers are able to model buildings in 
ways they never have before to improve 
designs for the impact of extreme 
weather. Once completed, cutting edge 
IoT technologies are able to manage the 
systems within the building to maximize 
energy efficiency to reduce costs as well 
as environmental impact.

Climate change — rising sea levels, 
expanding floodplains and more frequent 
extreme storms are beginning to 
redraw the lines on the map in terms of 
habitability. As time goes on, planners 
and construction teams will increase 

emphasis on data analytics to determine 
where to build.  

“New and emerging technologies are 
delivering more accurate information 
and projections to aid in decisions 
that lead to structures that are built in 
ways and locations that are capable of 
withstanding the ramifications of climate 
change,” said Will Johnson, Viewpoint 
Construction Software.

Technology is allowing architects and 
engineers to design structures that are 
both more efficient and more capable 
of withstanding the physical effects 
of climate change. At the same time, 
increased digitization and technology 
on the job site are allowing construction 
teams to deliver those new designs 
in more reliable, more efficient ways. 
Additionally, there is an evolution in the 
materials used in construction.  

The Green Revolution of the last few 
decades has brought an emphasis 
on building sustainability. Building 
materials that are strong, energy efficient 
and environmentally friendly will see 
increased demand. The sourcing of these 
materials is also important as planners 
weigh costs and the environmental 
impact of local material options against 
those that must be shipped.

Many believe the key to thriving in 
construction is simply this: Be flexible or 
die. In this increasingly volatile world, you 
can’t go wrong with that way of thinking.

Jack Rubinger is a freelance writer, 
with more than 10+ years of workplace 
safety and construction industry 
writing experience. Looking for an 
article on a specific topic? Contact: 
jackrubinger814@gmail.com or  
call 503-964-4877.

mailto:jackrubinger814@gmail.com
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Delay and disruption claims are 
always a risk in the best conditions 
on a construction site. Never more 
so than during the global pandemic 
brought about by COVID-19. Since 
President Trump declared the COVID-
19 pandemic a national emergency 
on March 12, 2020, most contractors, 
subcontractors, and owners have 
reviewed the force majeure, change in 
law, suspension, change order, delay 
notice, and other applicable clauses 
in their contracts to understand what 
the parties’ rights, remedies, and 
obligations are in the event of this 
novel catastrophe. Force majeure 
generally refers to a cataclysmic event 
that adversely affects a project and 
is outside the control of the parties. 
Depending on the specific contractual 
terms and the impact COVID-19 and 
related governmental orders have had 
on a specific project, this pandemic 
may be considered a force majeure, 
delay, change in law, suspension and/or 
other applicable event. Subcontractors 
may be able to use these clauses or 
the impossibility or impracticability of 
performance defenses to attempt to 
excuse their late completion of projects 
that are delayed or interfered with due 
to COVID-19’s unforeseeable events, 
and to possibly bring claims against the 
contractor for delay and/or disruption 
due to increased costs caused by 
COVID-19. 

I. Delay
For subcontracts entered into before

the COVID-19 pandemic became 
prevalent in the United States, in 
determining whether a subcontractor 
may successfully contend that its 
inability to complete its work in a timely 
fashion is a result of an uncontrollable, 
unforeseeable force, such as the 
COVID-19 pandemic, one must first look 
to the relevant contracts to determine 

whether force majeure, change in 
law, delay, suspension, and/or other 
provisions may be used as a shield 
against an owner pass-through or 
contractor delay claim, or as a sword to 
pursue recovery of additional costs due 
to the pandemic.  

Many subcontracts incorporate 
the rights, remedies, and obligation 
provisions of the Prime Contract into 
the subcontract by reference. Many 
subcontracts further provide that 
the subcontractor is limited to the 
rights and remedies that the prime 
contractor has against the owner. 
Since the COVID-19 pandemic was 
obviously not caused by the owner or 
prime contractor, the Prime Contract 
will generally control. Some Prime 
Contracts direct that a contractor 
who is excused by a force majeure or 
other applicable clause from liability 
to the owner for late performance 
is entitled to a non-compensable 
extension of time. In a subcontract that 
incorporates the Prime Contract with 
such a provision, the subcontractor 
may be protected from owner or 
contractor claims for liquidated or 
actual damages arising out of the 
COVID-19 caused late performance, 
but must bear its own costs to occupy 
and staff the project for longer than 
planned and budgeted.  Other Prime 
Contracts provide for a compensable 
extension of time and require the owner 
to reimburse the Prime Contractor for 
its general conditions costs incurred 
during any delay period. By now, most 
subcontractors have already reviewed 
their force majeure, change in law, 
suspension, delay, and other applicable 
contractual clauses.

In addition to subcontractors knowing 
the contracts, both the Prime Contract 
and the subcontract, it is important 
for the subcontractors to promptly 
document, communicate, and provide 

notice regarding the delays caused by 
COVID-19 in the daily reports, meeting 
minutes, schedule updates, and other 
applicable documents. It is important 
for subcontractors to submit daily 
reports and other updates that address 
adverse impacts to the critical path 
caused by COVID-19 as well as other 
delays that have impacted performance.  
Prompt, contemporaneous notice to 
the contractor of the impact caused by 
COVID-19 or other matters generally 
may strengthen any delay claims. 

II. Disruption
Unlike a delay claim, which captures

the time and cost of not being able to 
work, a disruption claim “captures the 
cost of working less efficiently than 
planned.” Bell BCI Co. v. United States, 
81 Fed. Cl. 617, 636 (2008), aff'd in 
part, vacated in part, remanded, 570 
F.3d 1337 (Fed. Cir. 2009) (citations
omitted). Moreover, disruption claims
exist even if the disrupted work was
not on the critical path. Subcontractors
may have claims for disruption if an
external factor such as COVID-19
requires the subcontractor to perform
differently than planned in a way that
adversely impacts the subcontractor’s
productivity—which is typically
measured in labor hours or equipment
hours.

Oftentimes, a subcontractor’s largest 
risk and variable expense on a project 
is the cost of labor.  If external factors 
require a subcontractor to perform 
differently than planned, to install the 
intended amount of work during a 
shorter duration, or to install the work 
under materially different conditions, 
the subcontractor may have been 
disrupted. 

The COVID-19 pandemic and 
resulting governmental restrictions are 
disrupting supply chains, and causing 
owners and contractors to make 

LE G A LLY  S PE A K I N G

Subcontractor Delay and Disruption Claims in the Time of COVID-19 
by Jim Sienicki and Ed Hermes, Snell & Wilmer L.L.P.
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difficult decisions as to how to proceed 
on a project. For example, instead of 
accepting that an unforeseen disruptive 
event has necessitated a complete 
work stoppage or suspension, which 
would have caused the owner to bear 
the financial exposure of lost rents or a 
timely revenue stream because of the 
suspension, many owners will instruct 
their contractors to proceed with the 
project, be as efficient as possible, and 
work around the impediments.  That 
instruction will be passed down to 
subcontractors, vendors, and others 
who will try to build the project despite 
various on and off-site hurdles including 
a broken supply chain and new work 
rules.  These decisions may cause 
an increase in disruption claims by 
subcontractors who must conduct their 
work under changed circumstances, 
which decreases their productivity.

III. Keys To A Subcontractor
Delay Or Disruption Claim

When a subcontractor is required 
to perform differently than planned, 
such as, for example, under a different 
sequence than scheduled, the work will 
almost certainly either take longer to 
perform (delay) or will take more labor 
hours to finish on time (disruption) 
or both. If a prime contractor directs 
a subcontractor to proceed under 
changed circumstances caused by 
COVID-19 or for any other reason, 
the subcontractor may want to make 
the contractor fully aware of potential 
impacts, and the subcontractor’s 
intention to seek additional payment if 
the contract permits it. Detailed notice 
that estimates the increased costs 
caused by the changed circumstances 
may be appropriate, along with noting 
that the costs are just an estimate and 
may be further refined in the future. 

After this initial notice, subcontractors 
may want to add a section to their 
daily logs and meeting minutes called 
“COVID-19 Impacts” and further 
detail specific unplanned costs—
ingress costs, egress, overtime, and 
missing materials. Documenting all of 

the specific impacts to the work with 
as much detail as possible may be 
prudent. Furthermore, it is important 
that subcontractors validate planned 
costs, i.e. the baseline as to what the 
costs and expenses were expected 
to be so that the contractor and 
owner understand how the changed 
circumstances and decisions from 
the owner and contractor have led to 
increased costs. 

If the parties agree on the scope, time 
and/or cost impacts of COVID-19 or a 
change directed by the contractor or 
owner, those should be documented 
in a change order. In the absence of 
such agreement, the subcontractor 
may want to ask the prime contractor 
to issue a construction change directive 
or similar written order documenting 
the instruction regarding the change. If 
the prime contractor orders work orally 
and fails or refuses to document the 
instruction, the subcontractor may want 
to submit prompt written notification of 
the change to preserve its claim.

Similarly, subcontractors want to 
be careful not to inadvertently waive 
delay or disruption claims by signing 
a document that includes boilerplate 
language waiving your delay or 
disruption claims. Change orders, 
payment applications and related lien 
waivers and releases often contain 
broad boilerplate language which 
may waive or release all claims up 
through the date of the change order or 
payment, whether or not the claim has 
been previously presented. 

Finally, a subcontractor may want 
to consult with knowledgeable 
legal counsel early in the process to 
maximize the likelihood of success 
regarding its claims. The attorney may 
engage claims consultants and together 
may analyze the specific contract, work 
plans, impacts, increased costs, and 
factual and legal defenses, and help 
the subcontractor preserve and present 
its claims in a favorable manner. Early 
consultation with an attorney may help 
subcontractors identify and follow a 
path to a successful recovery in COVID-
19 or other delay or disruption disputes. 
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An Easy First Step to More Sustainable Buildings: 
Bird Safe and Energy-Conserving Standards
by Mark Southerland, Ph.D., Tetra Tech, Inc. and Safe Skies Maryland

The Jacob Javits Convention Center in 
New York City, one of the country’s busiest, 
was expanded in 2016 to accommodate 
more than 2 million annual attendees. At 
the same time, the Javits became a leader 
in sustainability, setting a new standard for 
convention centers throughout the country. 
How did they do it? The latest science, 
the best technology, and an awareness of 
the two biggest challenges to humanity—
climate change and loss of biodiversity 
(Climate change and loss of biodiversity 
“… are two sides of the same coin and we 
must address both crises aggressively,” 
according to Carlos Manuel Rodriguez, 
CEO of Global Environmental Facility). 

Bruce Fowle of the lead design firm, 
FX Fowle Architects, recognized that the 
current way buildings are using glass is 

not environmentally sustainable—both 
wasting energy (and generating more 
greenhouse gas emissions) because glass 
is a poor insulator and killing up to 1 billion 
birds a year through collisions with glass 
facades. 

Glass Buildings as Energy Sinks. 
Recent decades have seen exponential 
growth of buildings with extensive glass 
facades. These majority glass buildings 
are an energy sink and erode the energy 
conservation gains from green building 
policies. While the extensive use of glass 
was originally considered environmentally 
friendly, because it reduced the need for 
artificial lighting, technological advances 
in LED lighting mean that the heat gain 
from windows and the need for additional 
air conditioning far outweighs the lighting 

benefits. Specifically, there are no energy 
benefits with window-to-wall ratios over 
60 percent, and in most cases an area 
of 25-40 percent is optimum, i.e., lowest 
energy consumption. If future buildings are 
dominated by extensive glass facades, then 
we are setting up society for decades more 
of increasing energy costs and greenhouse 
gas emissions.

Glass Buildings as Killers of Birds. In 
September 2019, two independent lines of 
evidence, evaluated by seven institutions 
and published in Science, determined 
that there are 29% fewer birds in North 
America, compared to 1970, and that 
collisions with glass are a primary factor 
in this decline. Just as people don’t see 
transparent or reflective glass and will walk 
into it when they don’t see the frame, birds 

F E AT U R E

The Edith Green / Wendell Wyatt Federal Building in Portland. Photo courtesy of M.O. Stevens

https://www.nytimes.com/2015/09/05/nyregion/making-the-javits-center-less-deadly-for-birds.html
https://www.nytimes.com/2015/09/05/nyregion/making-the-javits-center-less-deadly-for-birds.html
https://www.fws.gov/migratorybirds/pdf/management/lossetal2014buildingcollisions.pdf
https://www.fws.gov/migratorybirds/pdf/management/lossetal2014buildingcollisions.pdf
https://www.fws.gov/migratorybirds/pdf/management/lossetal2014buildingcollisions.pdf
https://www.nytimes.com/2019/09/19/science/bird-populations-america-canada.html
https://www.nytimes.com/2019/09/19/science/bird-populations-america-canada.html
https://www.nytimes.com/2019/09/19/science/bird-populations-america-canada.html
https://commons.wikimedia.org/wiki/File:Edith_Green_-_Wendell_Wyatt_Federal_front_2012_Building2.JPG%C2%A0%22
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never recognize a frame and nearly always 
die when they collide. Death by glass is an 
equal opportunity killer—nearly all species 
are affected; even the best and brightest 
birds collide and die, putting greater stress 
on populations. Most affected are migratory 
songbirds whose populations have been 
declining precipitously in recent decades. 
In addition to their intrinsic value, birds 
provide vital pest control and pollinator 
services in the billions of dollars annually. 
Birding tourism is estimated to bring an 
economic benefit to the U.S. of $41 billion, 
with more than 20 million Americans taking 
birding-focused trips. Maryland alone 
receives $333 million in revenue from bird 
watching each year. 

Fortunately, building design and treated 
glass are a ready solution to both problems, 
a solution that can be applied with current 

 technology and no increase in cost at the 
design stage:

• Flight tunnel tests have demonstrated
the degree of safety provided by
different kinds of glass

• Glass treated with visible ceramic dots,
fritted lines, or other patterns in a 2x4-
inch arrangement, as well as UV webs
invisible to human eyes, reduce bird
collisions by 90%

• Building façades, screens, and shades
also work to limit collisions

• Bird-friendly designs and glass are
energy efficient and save dollars over
time

• Green Business Council LEED program
has codified a bird-friendly building
pilot credit 55 that provides specific
standards that virtually eliminate bird
collisions

   Because these solutions work, more 
and more jurisdictions are mandating 
bird safe standards in new construction 
and major renovations:

• Mandatory laws have been in place for
years in Minnesota, San Francisco CA,
Oakland CA, Palo Alto CA, Highland
Park IL, Cook County IL, Ontario
Province, Toronto, and Markham,
Canada, with voluntary laws in other
places

• In December of last year, New York City
incorporated the most comprehensive
bird safe standards in the nation into
its building codes for both public and
private buildings

• In Maryland, a bill requiring majority
state-funded buildings to be bird safe
passed both houses, and was on course
to be enacted in 2020 before COVID-19

Javits Center. Photos by Ajay Suresh (left) and Susan Elbin (right)

https://www.audubon.org/magazine/summer-2017/politicians-are-offering-false-choice-between
https://www.usgbc.org/credits/core-shell-existing-buildings-healthcare-new-construction-retail-nc-schools/v2009/pc55
https://www.usgbc.org/credits/core-shell-existing-buildings-healthcare-new-construction-retail-nc-schools/v2009/pc55
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suspended the General Assembly 
session 

• On July 6 of this year, the Howard
County (MD) Council passed a bill
requiring most public and private
buildings meet LEED pilot credit 55,
and Montgomery, Baltimore, and Anne
Arundel Counties in Maryland are
considering similar laws

• Currently, the US Congress is
considering an infrastructure bill that
includes the bi-partisan Bird Safe
Building bill sponsored by Rep. Mike
Quigley (D-IL).

Even outside of these new mandates,
bird safe solutions are being implemented,

• Many buildings are using less glass, but
even 100% glass buildings are being
built bird friendly, such as Anchorage
Museum and the Inuit Headquarters in
Mountainview CA

• In Maryland, the Department of
Natural Resources Tawes Building,
National Aquarium, Howard County
Conservancy, Robinson Nature Center,
Howard County Government Gateway
Building, Howard Community College,
plus some private buildings, are now
retrofitting their glass to be bird friendly

Which takes us back to the Javits, where
one of the deadliest buildings for birds in 
New York City became one of the safest. 
Because the building was expanding 
and adding even more glass, 15 types 
of glass were studied and tiny dots in 
a 2x4-inch pattern were selected. The 
size of the dots was increased from that 
needed for bird safety to further reduce 
glare and energy gain, but they are still 
not visible to the naked eye without close 
examination. Even with a new green roof 
that attracts foraging and nesting birds, 
at least 11 species so far, the renovation 

has reduced bird deaths by 90% and 
energy consumption by 25%. The best 
news is that the newly sustainable Javits is 
about to be joined by many more energy 
conserving and bird safe buildings in New 
York City, Maryland, and other areas of 
the country, as this easy first step to more 
sustainable construction becomes better 
known.
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New Open-Access CO2 Tracking Tool Helps Cut Carbon Emissions 
During Building Process  
Originally published in Construction Climate Challenge on March 26, 2020

F E AT U R E

A new free, cloud-based, open-
access tool is available to let you 
calculate the embodied carbon in a 
building project. The newly launched 
Embodied Carbon in Construction 
Calculator (EC3) which is geared for 
primarily North American projects, 
is one of a number of tools that 
are emerging to allow builders and 
architects to easily compare potential 
building materials in order to make 
informed, sustainable choices and to 
cut CO2 emissions.

It includes a database with over 
16,000 construction materials, 
including everything from concrete, 
steel, wood to gypsum and tiles is 
based on a digitized list of US and 
Canadian Environmental Product 
Declarations (EPDs). It also includes 
methods to create transparency and 
achievable targets.

Backed by Major 
Industry Leaders

The EC3 project was initiated by 
building company Skanska, C Change 
Labs, a software developer, and 
developed by an alliance of companies 
and non-profits, including the Carbon 
Leadership Forum. All in all, nearly 50 
industry-leaders have joined in.

“We have only a short time to 
actionably reduce carbon emissions 
as a society,” said Skanska USA chief 
sustainability officer Beth Heider. 

“With our benchmarking and the EC3 
tool, we more fully understand the 
emissions footprint of how and what 
we build — and can chart an urgent 
course toward its reduction.”

Until now, information on embodied 
carbon has been very difficult to track 
and compare. Information was often 
kept in file formats that are difficult to 
navigate, hard to track down, and often 
incomplete.

The EC3 is now in public beta 
testing and accessible for free 
following registration at the Building 
Transparency website. During its 
initial pilot phase, participating 
development projects realized 
embodied carbon reductions of up 
to 30%, without additional financial 
impact – in most cases the changes 
realized through the tool are cost 
neutral.

The Carbon Infrastructure 
Transformation Tool

Buildings are a major source of 
carbon dioxide emissions globally. 
Embodied carbon emissions come 
from the manufacture, transport and 
installation of construction materials.  
Other emissions are operational and 
relate to the building when it is in use.

The ongoing work to develop 
better tools for comparing the 
carbon footprints of materials and 
construction methods has the potential 

to drive demand for low-carbon 
solutions and construction materials 
and to incentivize manufacturers and 
suppliers to invest in and develop low-
carbon solutions.

Another tool to calculate embodied 
carbon is the Carbon Infrastructure 
Transformation Tool (CITT), which 
has been developed within the 
CITT research project. The research 
activities have been pursued in 
collaboration between the Centre 
for Business and Climate Change at 
the University of Edinburgh Business 
School, and industry partner Costain, 
with input from software experts 
Enable My Team. The project was 
funded by the Construction Climate 
Challenge (CCC), an initiative hosted 
by Volvo Construction Equipment.

The tool is designed to help measure 
the embodied carbon emissions of 
infrastructure projects by integrating 
emission data with outputs from 
estimators, planners and BIM 
technicians. The project’s intention is 
to integrate contractors’ costing and 
planning processes and has been 
tested in several large-scale projects.

 Research shows that focusing on 
embodied carbon, doesn’t generally 
come at the expense of the carbon 
footprint during the infrastructure’s 
operational phase, but there are 
exceptions

So, does the focus on embodied 

It is becoming easier to track the carbon footprint of building materials through a range of new 
initiatives. This includes a new cloud-based tool backed by a group of high-profile companies 
and NGO’s, which is making that information free and available to everyone. Research funded 
by the Construction Climate Challenge, an initiative hosted by Volvo Construction Equipment, 
shows that the industry can go even further by integrating tools with new ways of working.

https://www.buildingtransparency.org/
https://www.buildingtransparency.org/
https://www.c-change-labs.com/
https://www.c-change-labs.com/
http://www.carbonleadershipforum.org/
http://www.carbonleadershipforum.org/
https://www.buildingtransparency.org/
https://www.buildingtransparency.org/
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carbon come at the expense of carbon 
during the entire lifecycle? Findings 
from the Carbon Infrastructure 
Transformation Tool (CITT) research 
project have shown that focusing on 
lowering the climate impact during the 
‘embodied’ building phase, had a net 
benefit over the asset’s lifetime in the 
most (3 out 4) of the cases looked at. 
In one case, researchers found that 
when changes were made to reduce 
the diameter of a train tunnel, the initial 
reduction in embodied emissions 
was offset by the increased energy 
demand on trains going through the 

tunnel – after 6-13 years, the ‘benefit’ 
of reduced embodied carbon was lost. 
A proposed solution to this problem 
is to combine the use of an embodied 
carbon calculator, with a set of ‘rules-
of-thumb’ for determining when 
there is a risk for higher operational 
emissions.

Another aspect that was determined 
through the work with CITT is that 
limiting carbon doesn’t begin and 
end with a tool. The CITT research 
has shown that the organisations that 
succeeded in reducing emissions in 
their supply chains were the ones that 

demonstrated strong leadership in 
communicating with their suppliers, 
provided resources to help measure 
emissions and worked closely with 
their suppliers to reduce emissions.

Other Tools Complete the 
Picture

For companies looking for 
alternatives, including whole life-cycle 
tools, options include The One Click 
LCA tool, which ensures life-cycle 
metrics calculations.

https://constructionclimatechallenge.com/wp-content/uploads/2019/11/CCC-Carbon-Infrastructure-Transformation-Tool-Project_191108.pdf
https://constructionclimatechallenge.com/wp-content/uploads/2019/11/CCC-Carbon-Infrastructure-Transformation-Tool-Project_191108.pdf
https://www.oneclicklca.com/
https://www.oneclicklca.com/
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Sealing the Envelope
How building envelope materials and methods play a part in achieving 
net-zero certification
by George Klett, Development Project Manager in Los Angeles, CA

F E AT U R E

At Discovery Elementary School in 
Arlington, Virginia, as students enter 
through glass vestibules, they are not 
entering a run-of-the-mill elementary 
school. Instead they are walking into 
the largest net-zero certified building 
in the world. While the building is 
contemporary in design and possibly 
stands out as luxurious for a public 
school (with a $42 million budget), its 
relatively “normal” materiality and design 
belie its superstar-green status. This 
is in part by design, but also because 
many of the architectural design features 
and decisions that make it an energy 
powerhouse are relatively subdued and 
surprisingly low-tech.

While the school relies on a number 
complex systems (a 150 geothermal well 
field, over 1,500 PV solar panels, and 
a robust energy management system) 
to achieve its net-zero status, it also 
relies in large part on relatively low-
tech building methods and materials. 
These are found primarily as part of the 
building’s envelope. 

The Whole Is Greater than 
the Sum

The full benefit of these high tech 
systems cannot be fully realized unless 
the physical building itself efficiently 
manages and retains the renewable 
energy it generates. The energy 
generating systems and the building 
envelope work hand-in-hand to achieve 
its net-zero (and occasionally net-
positive) status. Keeping energy in (and 
out) is arguably just as important as how 
it is generated. This is where the exterior 
envelope comes into play. 

Some of the major building envelope 
systems used at Discovery include its 
wall types, window types, and shading 
mechanisms.

Not Your Average Wall
Starting with the walls, Discovery used 

in large part Insulated Concrete Forms, 
or ICF. Not used as widely in the US as it 
is elsewhere in the world, and used even 
less in commercial construction, ICF was 

attractive for this project because of the 
high R-value it achieved on its own, even 
before additional finish materials were 
added on the interior and exterior faces. 
As an added bonus, for Discovery, it acts 
as a structural wall.

An ICF block (think large, foam Legos 
that stack and get filled with concrete) 
typically has 2-3 inch EPS foam on two 
sides, with plastic ties connecting those 
two pieces. The cavity is usually between 
6 and 9 inches. The combination of 
two layers of foam with 6-9 inches 
of concrete between them, and the 
utilization of plastic ties means that there 
is no thermal bridge between the exterior 
and interior face of the building.

The inherent monolithic construction 
of ICF blocks dictated much of the 
façade design. While the building utilizes 
large walls of glass in strategic areas 

Discovery Elementary School in Arlington, Virginia (Image: VMDO Architects, Alan Karchmer 
Photography)

South-facing classroom windows utilize colorful aluminum exterior sunshades. A portion of the 1,500 rooftop PV panels 
are visible to the students and serve as a teaching tool. (Image: VMDO Architects, Lincoln Barbour Photography)

https://www.vmdo.com/architecture-blog/discovery-elementary-school-largest-zero-energy-building-to-date/
https://www.vmdo.com/architecture-blog/discovery-elementary-school-largest-zero-energy-building-to-date/
https://discovery.apsva.us/about-us/about-our-building/
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(places either facing north or that can 
be shaded), the majority of the openings 
are punched through the ICF walls. What 
resulted was a largely brick façade that 
complimented the building’s context of a 
1950s brick middle school, and brick-clad 
residential homes. 

During the construction process 
further benefits of using ICF were 
discovered. For example, gypsum board 
could be applied directly to the inner 
foam face, and installing conduit was 
as easy as routing out some foam and 
putting a wall over it.

Windows - Where and What?
As mentioned previously, while ICF 

was used in large quantities in part to 
help with achieving maximum insulation, 
it was still important to provide generous 
amounts of glass throughout the building 
to create an ideal learning environment. 
It may come as a surprise, but with 
the recent advances in LED lighting, 
depending on climate, glass type, and 
orientation, using LED lights in lieu of 
natural light provided by windows can 
actually be more energy efficient when 
heating loads from the sun are taken 
into account. However, constructing a 
building without any windows in the 

name of efficiency would not make for a 
great school. 

In this project windows were placed 
strategically to achieve optimal 
lighting for the building’s users, while 
simultaneously balancing the effect they 
have on the building’s energy efficiency. 
Along the southern face of the building, 
almost every window utilizes some sort 
of external shading feature to reduce 
solar heat gain (see image below). Long 
window walls along corridors and the 
cafeteria were accompanied by long roof 
overhangs (in some areas as deep as 20 
feet).

Shade Is Vital
Ensuring that the shading mechanisms 

were part of the physical envelope of 
the building, and not simply internal 
blinds installed as an afterthought was 
important in ensuring the longevity of the 
building’s energy efficiency.

The shading mechanisms employed 
are just as important as the glass 
types chosen. Discovery used double-
pane glass (with multiple layers of film) 
throughout, and while the designers 
could have employed the use of triple-
pane glass, the material cost increase 
was not in line with the energy savings 
that would be made by adding additional 

PV panels at a comparatively lower 
cost. The combination of strategic 
window placement and exterior shading 
as part of the building envelope 
ultimately led to cost savings while still 
achieving a net-zero energy goal.

It was decisions like these that 
ultimately made the project both feasible 
from a constructability and financial 
aspect, while still achieving its goal of 
reaching net-zero certification. High 
tech energy management systems were 
utilized in conjunction with relatively 
simple construction techniques and 
design decisions. 
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George at g.d.klett@gmail.com

Large overhangs protect the interior spaces from direct sunlight, while also creating shaded 
occupiable areas outside. (Image: VMDO Architects, Lincoln Barbour Photography)

South-facing classroom windows utilize colorful aluminum exterior sunshades. A portion of the 1,500 rooftop PV panels 
are visible to the students and serve as a teaching tool. (Image: VMDO Architects, Lincoln Barbour Photography)

https://dbda3zoqutugx.cloudfront.net/uploads/publications/ASHRAE-Journal-May-2018_Discovery-Elementary.pdf
https://dbda3zoqutugx.cloudfront.net/uploads/publications/ASHRAE-Journal-May-2018_Discovery-Elementary.pdf
mailto:g.d.klett@gmail.com
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How Changing Climate Is Changing the Construction Industry
by Kimberly Hegeman

Q&A with Raken Co-founder Sergey 
Sundukovskiy about why contractors 
need to be aware and proactive to 
safeguard against climate change's 
impact on construction. 

Many parts of the country and all 
over the world are experiencing climate 
change. These changes in weather are 
and will continue to have a prominent 
effect on the construction industry and 
on the construction jobsite.

ForConstructionPros.com spoke 
to Dr. Sergey Sundukovskiy about 
the impacts of climate change on 
the construction industry and what 
contractors need to do to protect their 
jobsites, companies and workers from 
climate change.

We’ve all heard the term “climate 
change,” but can you explain it and 
how it pertains to the construction 
industry?

"Climate change" in common usage 
has come to replace the term "global 
warming," which in a linguistic manner 
has not accurately described observed 
weather conditions. Climate change 
describes the conditions where global 
climate variations exceed the norm.

Specific climate change conditions 
that have an effect on the construction 
industry have to do with both climate 
amplitude and duration. For instance, 
extreme hot or cold conditions may 
require additional specialized equipment 
resistive to such conditions resulting in 
cost overruns. Also, from the temporal 
point of view, such conditions may last 
much longer than they normally do 
— for instance, over 100-degree heat 
for 90 consecutive days. As such, field 
workers might have to be changed out 
more often or the work would have to 
be performed during a different shift 
resulting in slowdowns and additional 
labor expenses.

Additionally, climate change impacts 
may be felt in the reduction of the 
days when the construction is feasible 
altogether. This is usually the case when 
construction projects are performed in 
the difficult to reach areas; such is often 
the case during gas and oil exploration 
and pipeline construction. These 
projects depend on the equipment and 
construction materials to be delivered 
over permafrost or unpaved roads. 
Unseasonably warm conditions can 
make unpaved roads or the roads built 
over permafrost impassable.

Why should the construction 
industry be concerned about climate 
change?

As weather variations become too 
extreme, their impact gets amplified. 
The construction industry has one of the 
lowest profit margins when compared 
to other major industries. Even slight 
variations in weather, beyond expected 
conditions, might render construction 

projects unprofitable.
There are primarily four concerns 

around climate change in terms of 
greatest impact on the construction 
industry:

• Worker safety
• Weather-related delays
• Construction materials design and

manufacturing
• Insurance costs
Excessively hot or cold weather

conditions and exposure to these 
conditions are resulting in increased 
worker compensation claims and 
subsequent project delays. Additional 
instances related to climate change may 
include uncharacteristically strong wind 
conditions that result in injury due to 
falling or being hit by construction debris.

The estimated cost of weather-
related delays in the United States alone 
approaches $4 billion. Some specific 

F E AT U R E

Climate change is having effects on worker safety, weather delays, construction materials design and 
insurance costs in the construction industry. Credit: Pexels
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examples include excessive rains turning 
mud or shallow water into deep water. 
Conversely, excessively dry conditions, 
on many occasions, make it impossible 
to begin foundation work on the jobsite. 
In extreme cases, consecutive weather 
delays of 30 days or longer may result 
in missing the acceptable construction 
season entirely, which could require 
shifting completion into the following 
years.

Climate change is driving significant 
change in construction material 
composition and manufacturing. 
Increasingly stronger, lighter and more 
durable materials are required, which 
drives the cost of materials up. Those 
costs will eventually need to be borne by 
the construction companies.

Lastly, construction companies 
increasingly find themselves facing 
increased insurance costs due to project 
delays, which are related to extreme 
weather and (perceived and actual) 
labor risks. This means construction 
companies need to increase the cost 
of the project to cover rising insurance 
costs or stop pursuing certain 
construction projects due to an inability 
to afford insurance.

What are some things construction 
contractors can start doing now to 
safeguard against impacts of climate 
change?

Most construction companies have 
not fully come to grips with the impact 
of climate change. Those that have try 
to account for inclement weather by 
including additional contract stipulations 
and indemnifications. For example, 
ConsensusDOCS - §6.3 includes a 
stipulation for delays and extensions 
of time that, among others, calls 
out ‘adverse weather conditions not 
reasonably anticipated.’

Additional changes include overall 
project price increases that are passed 
on to the project owners while cost 
compression for any work is passed 
on to subcontractor companies. A 
construction company might pass on a 
multi-year project due to unpredictable 
weather conditions or take much longer 
in the RFP process and bid estimation.

How can the construction industry 
use technology to deal with impacts of 
climate change?

Since climate change is not something 
construction companies can control, 
they are turning their sights to other 
aspects of construction that can be 
controlled through the use of technology. 
Construction companies are starting 
to utilize construction applications 
to keep track of time, materials and 
equipment. More importantly they keep 
track of labor, materials and equipment 
profitability based on estimated vs. 
actual profitability.

Using technologies to keep track of 
time, materials and equipment relates 
to climate change in both a direct 
and indirect way. Indirectly, the use of 
technology contributes to the reclaiming 
of the operating margin otherwise lost 
to the extreme weather conditions. 
However, more importantly, construction 
technology helps quantify weather-
related impact. Climate change is easily 
felt but not easily quantified. Using 
technology to track delays, additional 
equipment and materials needed to 
mitigate for the inclement weather would 
provide such quantification.

Additional use of technology related to 
climate change centers on worker safety. 
Construction companies increasingly use 
technology for conducting job safety/
job hazard briefings ahead of possible 
weather flare-ups.

What is the benefit of automatic 
weather capture? Why should 
construction contractors be doing this 
now and into the future?

Automated weather capture is one of 
the key benefits of technology we have 
not examined. Both weather capture 
and weather forecasting are essential 
to keeping construction projects on 
time and on target. They provide a 
more accurate explanation of potential 
project delays and can help protect from 
litigation. Technology applications that 
offer weather capture and forecasting are 
very much in demand since they allow 
seamless documentation of the present 
weather conditions and the substantial 
look-ahead of weather conditions to 
come. Increasingly accurate and longer 

look-ahead forecasts allow construction 
companies to take corrective actions 
either by rescheduling or conducting 
toolbox talks and job safety/hazard 
briefings.

Construction field management 
platforms often use multiple third-
party weather services such as 
OpenWeatherMap, Yahoo Weather, 
Weather Underground, Forecast.io., 
etc. These services are integrated via 
Application Programming Interface 
(API) and provide current, five-day by 
the hour and up to 14-day daily weather 
forecasts. These forecasts get captured 
for historical and comparative purposes 
and remain persistent for the lifetime of 
the daily reports.

NEW QUESTION: 
With the COVID-19 pandemic 

causing many companies, cities and 
states, and people to reassess their 
short- and long-term strategies, what 
do you think they should also take into 
consideration when they think about 
climate change?

Dr. Sergey Sundukovskiy is co-founder 
of Raken. Before Co-Founding Raken, 
Sundukovskiy served in capacities 
of Chief Technology Officer, Chief 
Information Officer and Chief Product 
Officer. Sundukovskiy is a serial 
entrepreneur co-founding multiple 
successful Startups focused on Small 
Business Marketing and eCommerce. 
Sundukovskiy specializes in the 
implementation of subscription based 
high volume SaaS platforms, with 
strong emphasis on early stage product 
development, product marketing and 
customer acquisition. Sundukovskiy 
has a B.A. in Computer Science from 
the University of California, San Diego, 
M.S. in Information Technology from
the University of Liverpool, and Ph.D. in
Information Technology Management
from the School of Business and
Technology, Capella University.

This article was originally published on 
March 7, 2019 by Kimberly Hegeman in 
ForConstructionPros.com. Reprinted with 
permission from Raken, Inc.

https://www.rakenapp.com/
https://www.forconstructionpros.com/business/article/21049882/changing-weather-is-changing-the-construction-industry
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Whether you are a small-time 
contractor or a large construction 
business owner, there is one thing that 
holds true: Cash is king. It is not an 
exaggeration to say that cash is the 
lifeblood of any business, and this is even 
more apparent for construction projects. 
Having a lot of sales revenue and high 
profits on paper does not mean you are 
in a comfortable position, especially 
if you have low or negative cash flow. 
Without any reliable cash flow, you will 
have a challenging time growing your 
business.

A study conducted by the US Small 
Business Administration found that about 
20 percent of businesses fail in the first 
year, with only half surviving until their 
fifth year. Of these business failures, 82 
percent cited cash flow problems and 
around  . 

In the construction industry, negative 
cash flow is a common reason why 
contractors can become insolvent. If 
there is not enough positive cash flow, 
contractors may fail to finish jobs, or will 
continue work but at a loss. Maintaining 
positive cash flow is extra challenging 
for construction businesses because of 
the nature of the industry. Construction 
is notorious for having frequent payment 
issues and a complex and mostly manual 
billing process. Add to this the high 
upfront costs and thin profit margins, and 
it’s even more difficult for contractors 
to pay what they owe to their own 
subcontractors and get paid for the work 
they have done. 

The COVID-9 situation further 
exacerbates the cash flow problems of 
construction businesses. With some 
construction projects stopping work 
temporarily, the flow of cash also comes 
to a halt. Contractors may have to live off 
of their cash reserves in order to pay off 
their business expenses. 

The Impact of Cash Flow on 
Business Decisions

Understanding cash flow is important 
to a construction company as it identifies 
trends and gives business owners 
valuable insights that can be used to 
make strategic business decisions. 
Conducting an analysis of your cash 
flow statement will let you see whether 
your company generates enough cash 
to cover current expenses and pay off 
debts. 

Depending on whether your cash flow 
is positive or negative, you will have to 
adjust your business strategy. Positive 
cash flow means you have more cash 
coming into your business than you are 
spending. This is the ideal scenario that 
you want your construction business to 
be in. On the other hand, negative cash 
flow means you are operating at a deficit. 
If you are struggling with collecting your 
invoices and expanding your business, 
or unable to do any business due to 
external factors, such as government-
imposed lockdowns, you will experience 
a negative cash flow. 

Cash flow affects your company’s 
ability to expand. If you have a positive 
cash flow, then you may decide to 
purchase a new machine to improve 
worksite efficiency. It also puts you in a 
comfortable position to hire more people 
to increase your work output. In general, 
the more cash there is that flows into 
your business, the more freedom, and 
flexibility you can have to invest in your 
company’s growth. 

On the other hand, having a negative 
cash flow forces you to exhaust your 
cash reserves to pay off your payables 
and operational expenses. You may 
have to forego business opportunities 
that come your way in order to keep 
your company afloat. Plans for capital 

expenditure will have to be put on hold 
until your company goes out of the red. 
And if there is an emergency situation, 
like the COVID-19 crisis, you will not be 
able to adapt as quickly. 

One thing to note is that a positive 
cash flow and a negative one are linked 
to each other. For instance, when you 
have positive cash flow, you may be 
confident enough to take on more 
opportunities and invest in your growth. 
But once you start with the expansion, 
you will experience negative cash flow 
because of the subsequent increase in 
your expenses. This is a normal trend as 
long as your cash flow trends back to 
being positive. 

Managing cash flow is a constant 
balancing act for all businesses. Knowing 
what aspects of your business generate 
you more income lets you set up your 
priorities. On the other hand, discovering 
inefficiencies in your cash flow can 
help you decide where to cut costs or 
focus on collecting unpaid invoices. 
By understanding how money flows 
through your business, you will be in a 
better position to make better business 
decisions. 

About the Author: 
Patrick Hogan is the 
CEO of Handle.com, 
where they build 
software that helps 
contractors, 
subcontractors, and 
material suppliers 
with late payments. 
Handle.com also 
provides funding for 

construction businesses in the form of 
invoice factoring, material supply trade 
credit, and mechanics lien purchasing.

The Role of Cash Flow in Your Decision-Making
by Patrick Hogan, CEO, Handle.com

F E AT U R E

https://www.sba.gov/sites/default/files/advocacy/Frequently-Asked-Questions-Small-Business-2018.pdf
https://www.handle.com/california-mechanics-lien/
https://www.handle.com/
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Q U I C K  L I N K S

Exhibitor & Sponsorship Guide

Preliminary Program

Sand Castle Building Competition for SUBExcel!

Let's have some fun, play in the sand, and get ready for SUBExcel 
2021 with a SAND CASTLE BUILDING COMPETITION!  Entries must 
start with sand, but can be as creative as you like.  Get in the 
picture, post them to social media while tagging ASA National, and 
make sure to add #SUBExcel2021!  The more creative, the better, 
and feel free to work ASA into your design. One Grand Prize and 
one Runner Up will be announced at SUBExcel.  All entries are due 
by Labor Day, 9/7/2020. Get building today!
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Click to view testimonial video

"ASA SUBExcel is time and money 
well spent. I gain knowledge from 
my fellow subcontractors large and 
small which is so important since we 
seem to do everything electronically 
now. Every meeting gives me ideas 
and thoughts to take back home to 
my own business to help me become 
more profitable. One of my employees 
has started going regularly now too 
and I can see a real difference in him. 
It is like his eyes were opened! This 
conference has so much more value 
than individual speaker meetings." 
—Walter Bazan Jr., Bazan Painting Co.

“I have attended the SubExcel 
convention annually for over 15 years. I 
continue to learn from both the dynamic 
speakers and education programs 
throughout each and every convention.  
The added bonus is networking with 
industry professionals and other 
business owners. I have met and have 
developed lifelong friendships from 
around the country. These individuals 
are always willing to take my phone call 
when a subcontracting issue presents 
itself." —Brian Johnson, President, 
Soil Consultants, Inc.

"As a staff person at a local ASA 
chapter, ASA’s annual SUBExcel 
convention gives me an opportunity to 
meet with staff at chapters from all over 
the United States as well as members 
from all the chapters. Learning from 
and bouncing ideas off other chapter 
staff is a huge benefit for my chapter 
and for me. Forming relationships 
with other chapter staff allows me 
to reach out and get the answers or 
information I need during the other 51 
weeks in the year. I’ve been to every 
annual convention except one since 
1999 and I’ve learned something 
valuable at each and every one. " 
— Brianna F.E. Wright, Executive Director, 
American Subcontractors Association – 
Houston Chapter

Past Attendees Share 
Why YOU Should Come 
to SUBExcel!

https://asa.events.idloom.com/subexcel2021/register
https://www.youtube.com/watch?v=SdGlERN2brc&feature=youtu.be
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Certificate of Excellence in Ethics 
This award recognizes subcontractors for their commitment 
to ASA values, such as quality construction and a safe and 
healthy work environment. Each applicant is required to 
respond to questions concerning the firm’s corporate ethics 
policies and procedures, its construction practices, and its 
general business practices. Each applicant also is required 
to submit detailed documentation, including sealed letters of 
recommendation from a customer, a competitor, and a supplier.

National Construction Best Practices Award
This award recognizes prime contractors that exemplify 
the values of subcontractors, treat subcontractors fairly 
through use of level-playing-field contract terms, and 
consider subcontractors part of their core project 
teams. The program’s rigorous criteria include the 
use of a standard subcontract whose provisions substantially 
reflect the best practices incorporated into the ASA-endorsed 
ConsensusDocs 750 Standard Agreement Between Constructor 
and Subcontractor, as well as highly favorable evaluations 
from three specialty trade contractors, based on 20 project 
management factors.

Applications are now being accepted for 
many of the awards offered by ASA.  

There are many more awards available through ASA,  
and more information about all of them can be found  
by clicking here. All award winners will be recognized during the 
2021 SUBExcel conference on February 24–27, 2021, in Miramar 
Beach, Florida. We highly encourage all ASA members to get 
involved in our awards program. These valuable recognition 
opportunities are only available to ASA members.  

AMERICAN

ASSOCIATION
SUBCONTRACTORS

TM

https://www.asaonline.com/awards/
https://www.asaonline.com/awards/
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TUESDAY, AUGUST 11, 2020, 1:00 PM - 2:00 PM ET
How to Meet Workforce Needs
Presenter: Patty Bird, NCCER Workforce Development Senior Manager

What does the construction industry look like moving forward? If the 
industry wants to grow to meet the ever-changing infrastructure and 
growing population demands, we need to find ways to recruit and train 
new craft professionals. This presentation will show where the industry 
is headed and provide ideas to grow the number of craft professionals 
to meet the current and upcoming demands. Please join us to learn 
how your company can grow the workforce. 

Patty Bird is the Workforce Development Sr. Manager at NCCER. Her 
role includes assisting organizations implement training and workforce 
development programs. During her tenure at NCCER, Patty has worked 
as an accounts payable/receivable coordinator, administrative assistant, 
project manager and Sr. Manager of Projects. Patty has a bachelor’s 
degree in English with both a literature and writing emphasis from 
Northern State University.

Register here.

For all upcoming ASA events, go to www.asaonline.com

Coming Up
in the August 2020

Issue of ASA’s

Theme: 

What About Ethics?

• Keeping Ethical While
Expanding Remote
Operations

• Has Right and Wrong
Changed after COVID?

Look for your  
issue in August.

To access past issues  
of The Contractor’s Compass, 

please click here.

For questions about  
subscribing, please contact: 

communications@asa-hq.com

TH
E

Complimentary Webinars

AMERICAN

ASSOCIATION
SUBCONTRACTORS

TM

That’s a win-win situation.
To advertise in The Contractor’s Compass,

email advertising@asa-hq.com

Win. Win.

 p

 p

Sell your products and services. Advertising 
reaches industry leaders and decision-makers 
who spend $11+ billion annually on products 
and services. 

Support ASA. Advertising supports ASA, the 
industry voice of trade contractors.

TH
E

https://americansubcontractorsassociationnationalasa.growthzoneapp.com/ap/Events/Register/QraZ081p?sourceTypeId=Website
https://contractorscompass.org/
mailto:communications@asa-hq.com
https://www.asaonline.com/eweb/
mailto:advertising@asa-hq.com
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SUBCONTRACTORS 
LEGAL DEFENSE 

FUND

D E F E N D I N G  O U R  F U T U R E

ASA's SLDF supports critical legal activities in precedent-
setting cases to protect the interests of all subcontractors.

FIGHTING FOR THE RIGHTS OF THE 
CONSTRUCTION SUBCONTRACTOR 

COMMUNITY NATIONWIDE

ASA underwrites the legal costs of filing "friend-of-the-court" briefs to inform 

the Court regarding the broader impact of relevant cases throughout the 

country. We have won dozens of these cases since 1997, vindicating 

subcontractor rights today and into the future!

http://www.sldf.net


WE NEED YOUR SUPPORT
Funding YOUR Legal Defense

Each year, courts across the country hand down hundreds of decisions on federal 
and state laws, as well as court-made or "case" law, that apply to subcontractors' 
businesses. Many of the decisions impacting subcontractors interpret the 
contract provisions of subcontract agreements—provisions like pay-if-paid, hold-
harmless, duty-to-defend, and no-damages-for-delay. Some of these decisions 
are precedent-setting and carry significance for subcontractors across state 
lines.

ASA's Subcontractors Legal Defense Fund supports ASA's critical legal 

activities in precedent-setting cases to protect the interests of all 

subcontractors. ASA taps the SLDF to fund amicus curiae, or "friend-of-the-

court," briefs in appellate-level cases that would have a significant impact on 

subcontractor rights.

From its inception, the SLDF has been involved in many landmark decisions, 
starting with its first case in 1997, Wm. R. Clarke Corporation v. Safeco Ins., 
which prohibited pay-if-paid clauses in California.

To make a contribution to this vital fund, visit http://www.sldf.net or 
send an email to soscar@asa-hq.com for more information!

Your financial support keeps the 
SLDF in operation -

PLEASE DONATE TODAY

American Subcontractors Association
1004 Duke Street | Alexandria, VA 22314

703.684.3450

http://www.sldf.net
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